§35.33

(e) Maximum time period for mediation.
The mediation shall proceed for a max-
imum of 60 days after a complaint is
filed with CRC. This 60-day period may
be extended by the mediator, with the
concurrence of the Director, for not
more than 30 days, if the mediator de-
termines that agreement is likely to be
reached during the extended period. In
the absence of such an extension, medi-
ation ends if:

(1) Sixty days elapse from the time
the complaint is filed; or

(2) Prior to the end of the 60-day pe-
riod, either

(i) An agreement is reached; or

(if) The mediator determines that
agreement cannot be reached.

(f) Unresolved complaints. The medi-
ator shall return unresolved com-
plaints to CRC.

§35.33 Investigations.

(a) Initial investigation. CRC will in-
vestigate complaints that are unre-
solved after mediation or reopened be-
cause the mediation agreement has
been violated.

(1) As part of the initial investiga-
tion, CRC will use informal fact-find-
ing methods, including joint or sepa-
rate discussions with the complainant
and recipient to establish the facts
and, if possible, resolve the complaint
to the mutual satisfaction of the par-
ties. CRC may seek the assistance of
any involved State, local, or other Fed-
eral agency.

(2) Where agreement between the par-
ties has been reached pursuant to para-
graph (a)(1) of this section, the agree-
ment shall be put in writing by DOL,
and signed by the parties and an au-
thorized official of DOL.

(b) Formal findings, conciliation, and
hearing. If CRC cannot resolve the com-
plaint during the early stages of the in-
vestigation, CRC will complete the in-
vestigation of the complaint and make
formal findings. If the investigation in-
dicates a violation of the Act or this
part, CRC will attempt to achieve vol-
untary compliance. If CRC cannot ob-
tain voluntary compliance, CRC will
begin appropriate enforcement action,
as provided in §35.36.
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§35.34 Effect of agreements on en-
forcement effort.

An agreement reached pursuant to
either §35.32(c) or §35.33(a) shall have
no effect on the operation of any other
enforcement effort of DOL, such as
compliance reviews and investigations
of other complaints, including those
against the recipient.

§35.35 Prohibition against intimida-
tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right pro-
tected by the Act or this part; or

(b) Cooperates in any mediation, in-
vestigation, hearing or other part of
CRC’s investigation, conciliation, and
enforcement process.

§35.36 Enforcement.

(a) DOL may enforce the Act and this
part through:

(1) Termination of, or refusal to
grant or continue, a recipient’s Federal
financial assistance from DOL under
the program or activity in which the
recipient has violated the Act or this
part. Such enforcement action may be
taken only after a recipient has had an
opportunity for a hearing on the record
before an administrative law judge.

(2) Any other means authorized by
law, including, but not limited to:

(i) Referral to the Department of Jus-
tice for proceedings to enforce any
rights of the United States or obliga-
tion of the recipient created by the Act
or this part; or

(i) Use of any requirement of, or re-
ferral to, any Federal, State, or local
government agency that will have the
effect of correcting a violation of the
Act or this part.

(b) Any termination or refusal under
paragraph (a)(1) of this section will be
limited to the particular recipient and
to the particular program or activity
found to be in violation of the Act or
this part. A finding with respect to a
program or activity that does not re-
ceive Federal financial assistance from
DOL will not form any part of the basis
for termination or refusal.

() No action may be taken under
paragraph (a) of this section until:
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(1) DOL has advised the recipient of
its failure to comply with the Act or
with this part and has determined that
voluntary compliance cannot be ob-
tained; and

(2) Thirty days have elapsed since
DOL sent a written report of the cir-
cumstances and grounds of the action
to the committees of Congress having
jurisdiction over the program or activ-
ity involved.

(d) Deferral. DOL may defer granting
new Federal financial assistance to a
recipient when termination pro-
ceedings under paragraph (a)(1) of this
section are initiated.

(1) New Federal financial assistance
from DOL includes all assistance for
which DOL requires an application or
approval, including renewal or continu-
ation of existing activities, or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from DOL does not include in-
creases in funding as a result of
changed computation of formula
awards or assistance approved prior to
the initiation of a hearing under para-
graph (a)(1) of this section.

(2) DOL may not defer a grant until
the recipient has received notice of an
opportunity for a hearing under para-
graph (a)(1) of this section. A deferral
may not continue for more than 60
days unless a hearing has begun within
the 60-day period or the recipient and
DOL have mutually agreed to extend
the time for beginning the hearing. If
the hearing does not result in a finding
against the recipient, the deferral may
not continue for more than 30 days
after the close of the hearing.

§35.37 Hearings, decisions, and post-
termination proceedings.

Certain DOL procedural provisions
applicable to Title VI of the Civil
Rights Act of 1964 apply to DOL en-
forcement of these regulations. They
are found at 29 CFR 31.9 through 31.11.

§35.38 Procedure for disbursal of
funds to an alternate recipient.

(a) If funds are withheld from a re-
cipient under this part, the Secretary
may disburse the funds withheld di-
rectly to an alternate recipient.

(b) The Secretary will require any al-
ternate recipient to demonstrate:

§35.40

(1) The ability to comply with the
Act and this part; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
Federal financial assistance.

§35.39 Remedial action by recipient.

Where CRC finds discrimination on
the basis of age in violation of this Act
or this part, the recipient shall take
any remedial action that CRC deems
necessary to overcome the effects of
the discrimination. In addition, if a re-
cipient funds or otherwise exercises
control over another recipient that has
discriminated, both recipients may be
required to take remedial action.

§35.40 Exhaustion of administrative
remedies.

(a) A complainant may file a civil ac-
tion under the Act following the ex-
haustion of administrative remedies.
Administrative remedies are exhausted
if:

(1) One hundred eighty days have
elapsed since the complainant filed the
complaint with CRC, and CRC has
made no finding with regard to the
complaint; or

(2) CRC issues any finding in favor of
the recipient.

(b) If CRC fails to make a finding
within 180 days, or issues a finding in
favor of the recipient, CRC will
promptly:

(1) Notify the complainant;

(2) Advise the complainant of his or
her right to bring a civil action for in-
junctive relief; and

(3) Inform the complainant that:

(i) The complainant may bring a civil
action only in a United States district
court for the district in which the re-
cipient is found or transacts business;

(ii) A complainant who prevails in a
civil action has the right to be awarded
the costs of the action, including rea-
sonable attorney’s fees, but that the
complainant must demand these costs
in the complaint filed with the court;

(iii) Before commencing the action,
the complainant must give 30 days no-
tice by registered mail to the Sec-
retary, the Secretary of Health and
Human Services, the Attorney General
of the United States, and the recipient;

(iv) The notice required by paragraph
(b)(3)(iii) of this section must state the
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